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STAFF REPORT:  APPEALABILITY 
 
DISPUTE RESOLUTION  
NUMBER:  5-07-072-EDD 
 
LOCAL CDP NO.:  06-85 
 
LOCAL JURISDICTION:  City of Laguna Beach 
 
APPLICANT FOR LOCAL PERMIT: Michele Monda 
 
PROJECT LOCATION:  3 Hillhaven Ranch Way   
  City of Laguna Beach, Orange County 
 
DESCRIPTION: Public hearing on appealability to Commission of the City of Laguna Beach’s 

pending coastal development permit decision on application (#06-85) for the 
construction of a 6,511 square-foot single-family residence and a 693 
square-foot attached 3-car garage, retaining walls, pool, spa and 
landscaping. 

  
 
 
SUMMARY OF STAFF RECOMMENDATION: 
 
The City of Laguna Beach contends that its pending approval of a coastal development permit for 
the project is not appealable to the Coastal Commission.  The City’s position is based upon the 
Post LCP Certification Permit and Appeal Jurisdiction, City of Laguna Beach Map ("post-cert map") 
adopted by the Commission on September 16, 2003, which shows the private land upon which the 
development is proposed as not being located within 100 feet of any stream (and not otherwise in 
an appealable area), so that the City’s pending action would not be appealable to the Coastal 
Commission.  However, in this case, the Executive Director has determined that an approval would 
be appealable because the proposed development is within 100 feet of a drainage course, which, 
although not shown on the post-cert map as establishing the appeals area, does constitute a 
stream within the meaning of the Coastal Act and its implementing regulations, thus rendering 
development within 100 feet of this feature as appealable.  Commission staff recognizes that this 
drainage course is not identified on the post-cert map as an “appealable” feature.  However, the 
post-cert map explicitly states that the map “…may not include all lands where post-LCP 
certification permit and appeal jurisdiction is retained by the Commission”.  Commission staff 
recommends that the Commission uphold the Executive Director’s determination that any approval 
of a CDP for development in the subject area will be appealable based on Section 30603(a)(2) of 
the Coastal Act. 
 
Given the location of the proposed project and the City’s current fuel modification requirements, it 
is staff’s opinion that the proposed project would result in the removal of native vegetation/habitat, 
some or all of which may be deemed environmentally sensitive habitat area (ESHA).   
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As of the staff report date, the City has not taken final action on the pending permit application.  
Based on our knowledge of the proposed project, if approved as proposed, the City would be 
authorizing development within the appeals area; however, it remains possible that the applicant 
could voluntarily modify her proposal, or the City could condition its approval such that approved 
development is removed from the appeals area.  Thus, the purpose of this action by the 
Commission is only to resolve a dispute between the City and the Commission as to whether the 
significant drainage course that crosses the property constitutes a "stream" and therefore 
establishes an appeal area that includes the proposed project site.   
 
I. STAFF RECOMMENDATION ON APPEALABILITY 

DETERMINATION: 
 
Staff recommends that the Commission adopt the following findings and resolution to determine 
that any City of Laguna Beach approval of local Coastal Development Permit No. 06-85 that results 
in development within 100 feet of the stream will be an action on a coastal development permit 
application that is appealable to the Commission and that a valid notice of final local action 
reflecting this status must be submitted before the local action can become effective.  See Cal. 
Code Regs., tit. 14, § 13572. 

 
MOTION: I move that the Commission reject the Executive Director’s determination 

that the City of Laguna Beach’s approval of Coastal Development Permit No. 
06-85 is appealable to the Coastal Commission pursuant to Public 
Resources Code Section 30603. 

 
Staff Recommendation that City of Laguna Beach Coastal Development Permit No. 
06-85 is Appealable:
 

 Staff recommends a NO vote on the motion.  Failure of this motion will result in: (1) the 
Commission upholding the Executive Director’s determination that (a) any City approval of 
CDP No. 06-85 that results in development within 100 feet of the stream will be an action 
on a coastal development permit application that is appealable to the Commission and that 
(b) a valid notice of final local action reflecting that the local action is appealable to the 
Commission must be submitted and an appeal period be opened for any such appealable 
development; and (2) the Commission’s adoption of the following resolutions and findings.  
A majority of the Commissioners present is required to approve the motion. 

 
Resolution:

 
 The Commission hereby: (1) finds that (a) it will have appeal jurisdiction in this matter 

pursuant to California Public Resources Code Section 30603(a) if the City approves 
Coastal Development Permit No. 06-85 and that approval authorizes development within 
100 feet of the stream because the City’s approval of CDP No. 06-85 will be an action on a 
coastal development permit application that is appealable to the Commission and that (b) a 
valid notice of final local action reflecting that status must be submitted to the Commission 
and an appeal period opened for any such locally approved development; and (2) adopts 
the findings to support its jurisdiction that are set forth in the staff report. 
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II. FINDINGS AND DECLARATIONS: 
 
The Commission hereby finds and declares: 
 
A. BACKGROUND ON COASTAL COMMISSION AND CITY ACTIONS 
 
The subject site is located at 3 Hillhaven Ranch Way, in the City of Laguna Beach, Orange County 
(Exhibits #1 & #2).  The entire site is approximately 1 acre in size, roughly triangular in shape and 
is located within the OSC-RHP Zone (i.e. Open Space Conservation-Residential Hillside Protection 
Zone).  The subject lot is bordered by single-family residences to the north and west and 
undeveloped area within Aliso and Wood Canyons Park to the east and south.  The applicant’s 
biological survey, conducted by Dudek, dated September 11, 2006 describes the site as having 
“north- and south-facing slopes” and “elevations range from approximately 280 to 400 feet above 
mean sea level.”  The site is currently undeveloped and vegetation includes a mix of native coastal 
sage scrub, chaparral, and non-native plant species.  As is recognized by the City through a map 
delineation,1 a significant drainage course that runs in a southwesterly direction is located in the 
middle of the property (Exhibit #2).  The applicant is requesting a coastal development permit 
(CDP No. 06-85) from the City of Laguna Beach for a new 6,511 square-foot single-family 
residence and a 693 square-foot attached three-car garage, retaining walls, pool, spa and 
landscaping.  According to the applicant’s preliminary plans (Exhibit #3), the single-family 
residence would be located approximately 30 feet from the centerline of the significant drainage 
course at its closest point.  Given the location of the proposed project and the City’s current fuel 
modification requirements (Exhibit #3), it is staff’s opinion that the proposed project would result in 
the removal of native vegetation/habitat, some or all of which may be deemed environmentally 
sensitive habitat area (ESHA).   
 
On January 2, 2007, the Commission received a Notice of Public Hearing for Coastal Development 
Permit (CDP) No. 06-85 (Exhibit #4), stating that the project does not constitute development 
appealable to the Commission.  On January 12, 2007, Commission staff sent a letter (Exhibit #5) to 
John Montgomery, Director of Community Development for the City of Laguna Beach, informing 
him that based on our review of available resources, City approval of a CDP for the proposed 
project would appear to be appealable to the Commission because the majority of the proposed 
project site is depicted on the Major Watersheds & Drainage Courses Map, which is part of the 
approved Local Coastal Program, as being within 100 feet of a significant drainage course.  
Commission staff received no response to the letter. 
 
On February 4, 2007, Bill Rihn, President of the South Laguna Civic Association, sent an email 
(Exhibit #6) to Mr. Montgomery and Commission staff, requesting an appealibility determination for 
CDP application No. 06-85.  On February 5, 2007, the Commission received email and phone 
messages from John Montgomery, requesting an opinion as to whether a City approval of Coastal 
Development Permit (CDP) application No. 06-85 would be appealable to the Commission.  In the 
email message, Mr. Montgomery stated that the City had determined that the project was not 
appealable.  Mr. Montgomery’s request was motivated by the fact that Mr. Rihn challenged the 
City’s determination and formally requested an appealability determination for the proposed project 
due to the proximity of the proposed development to a stream.  The email message from Mr. 
Montgomery forwarded the email message from Mr. Rihn. 
 

                                            
1 See maps entitled "Biological Resource Values, South Laguna", adopted by the City of Laguna Beach on 
January 18, 1994  
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On February 7, 2007, Commission staff sent Mr. Montgomery a letter (Exhibit #7) informing the 
City that Commission staff would be conducting a site visit as soon as possible and that based on 
the information available to Commission staff at that time, the Executive Director’s determination 
was that City approval of the pending CDP application would be appealable to the Commission. 
 
On March 9, 2007, Commission staff conducted a site visit of the property with Department of Fish 
and Game staff and a representative of the project.   
 
B. COMMISSION DETERMINATION OF APPEALABILITY AND THE FILING OF APPEALS 
 
The Commission finds that City approval of CDP No. 06-85 is an action on a coastal development 
permit application that would be appealable to the Commission if the City authorizes development 
within 100 feet of the stream that is located on the subject property. 
 
The Coastal Act establishes the Commission’s appeals jurisdiction and makes a certified local 
government’s approval of a CDP appealable to the Commission whenever the local CDP 
authorizes one of the types of development specifically listed, including, but not limited to, 
development “located … within 100 feet of any wetland, estuary, or stream.”  Cal. Pub. Res. Code 
(“PRC”) § 30603(a)(2).  Section 25.07.006 of the City’s zoning code, which is part of the City’s 
LCP, contains a definition of the Commission’s appeals jurisdiction that mirrors the language of 
PRC Section 30603(a).   
 
The Coastal Act does not define “stream,” but the Commission’s regulations explain how to map 
the location and boundaries of the Commission’s appeals jurisdiction.  See Cal. Code Regs., tit. 14 
(“14 C.C.R.”), § 13577.  That section provides as follows:  
 

“For purposes of [PRC] Section… 30603 …, the precise boundaries of the 
jurisdictional areas described therein shall be determined using the following 
criteria: 

“(a) Streams. Measure 100 feet landward from the top of the bank of any stream 
mapped by USGS on the 7.5 minute quadrangle series, or identified in a local coastal 
program. The bank of a stream shall be defined as the watershed and relatively 
permanent elevation or acclivity at the outer line of the stream channel which 
separates the bed from the adjacent upland, whether valley or hill, and serves to 
confine the water within the bed and to preserve the course of the stream. In areas 
where a stream has no discernable bank, the boundary shall be measured from the 
line closest to the stream where riparian vegetation is permanently established.”  14 
C.C.R. § 13577.  

Section 13577(a) explains that the Commission’s appeals jurisdiction extends 100 feet from the top 
of the bank of any stream mapped by USGS in a specific map series or identified in an LCP.  The 
Coastal Act does not require that local governments “identify” streams in an LCP in any particular 
manner.  As long as an LCP recognizes that streams exist within its boundaries and somehow 
identifies what features are considered streams, it will satisfy this requirement.2
 
The Laguna Beach LCP identifies streams in two ways:  through depictions on various maps and 
through the use of a definition that lists the key/defining physical characteristics.  The definition 
                                            
2 In enacting the Coastal Act, the Legislature recognized the need to “achieve maximum responsiveness to 
local conditions” and therefore found it necessary “to rely heavily on local government and local land use 
planning procedures.”  PRC § 30004(a).   
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requires “a streambed, banks, a channel and periodic although not necessarily contiguous [sic] 
flows…" and requires that the feature in question “…serves to convey runoff that falls within the 
watershed.”  See Introductory narrative in “Topic 9: Watersheds and Watercourses” in the Open 
Space/Conservation Element (“OSC Element”) of the City's General Plan (a component of the 
City’s certified LCP).   
 
It is worth noting that the Laguna Beach LCP does not actually use the word “stream” at all in 
identifying streams, but instead uses the words “watercourse” or “drainage course,” which 
terms/phrases it uses interchangeably.  Accordingly, the definition above is provided as a definition 
for the term watercourse.  However, although this initially caused some confusion, given that the 
LCP does not use the word “stream,” and given that the definition above closely mirrors the 
features of a “stream” noted within 14 C.C.R. Section 13577, it is clear that in defining and 
displaying these watercourses, the City is identifying the same types of features that the Coastal 
Act refers to as “streams.”  This is also evident in that the narrative in Topic 9 goes on to identify 
certain tables and maps that describe and depict the physical boundaries of the major watersheds 
and significant drainage courses within the City, and that these exhibits include both the USGS 
streams (which are expressly “streams” for Coastal Act purposes) and other significant drainage 
courses without making any distinction between them.3  Therefore, the policy language and 
exhibits of the certified LCP use the "major drainage course" designation in a manner that is 
equivalent to the Coastal Act use of the term "stream," and development activities within 100 feet 
of these features would be appealable. 
 
At the time of the City’s original certification of the LUP in 1986, the subject site was outside of the 
City’s corporate boundary.  In 1988, the City annexed South Laguna and the subject site was 
brought into the City’s certified area.  Commission staff has not found evidence in our records that 
the tables and maps describing the City’s major watersheds and drainage courses were updated to 
incorporate the annexed area.  Nevertheless, the applicable protections of the certified LCP were 
extended to South Laguna and the project site in 1988 when the City amended the LCP to extend 
to the newly annexed area.  For instance, Policies 9-C (a) and (b) establish minimum development 
setbacks from the City’s major drainage courses.  By necessity, the City would have to take steps 
to identify those drainage courses in South Laguna to which the policies would apply; and it 
appears the City did take such steps.  For instance, maps available on the City’s geographic 
information system (GIS) depict the drainage feature located adjacent to the project site as a 
“significant drainage course”, comparable to the maps identified for the City’s original LCP area. 
 
As is recognized by the City through a map delineation,4 a significant drainage course that runs in 
a southwesterly direction is located in the middle of the property (Exhibit #2).  During the site visit, 
Commission staff saw evidence that this drainage course includes defined banks and a distinct 
bottom (streambed/channel).  The Commission’s staff biologist, Jonna Engel, also observed litter 
and debris that had collected in the stream bed from past water flow events.  Dr. Engel 
summarized her observations from the March 9, 2007 site visit in a memo (Exhibit #8) in which she 
concludes, “In summary, the drainage feature on the property has a clear bed, banks, and channel 
and periodically conveys flows that originate in runoff from the surrounding watershed.”  The 

                                            
3 Although the City argues that a feature cannot be a “stream” for appeals purposes unless it is identified on 
the Post LCP Certification Permit and Appeal Jurisdiction, City of Laguna Beach Map adopted by the 
Commission, that map explicitly states that the map “…may not include all lands where post-LCP certification 
permit and appeal jurisdiction is retained by the Commission.”   
4 See maps entitled "Biological Resource Values, South Laguna", adopted by the City of Laguna Beach on 
January 18, 1994  
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drainage course located on the property therefore includes the characteristics of a stream as 
defined in Topic 9 in the OSC Element of the City’s General Plan. 
 
In addition, the applicant’s biological survey states that “approximately 260 linear feet of one- to 
two-foot wide unvegetated stream channel onsite is considered a waters of the U.S./State 
regulated by the U.S. Army Corps of Engineers (ACOE) pursuant to Section 404 of the federal 
Clean Water Act (CWA), the California Department of Fish and Game (CDFG) pursuant to Section 
1602 of the California Fish and Game Code, and the California Regional Water Quality Control 
Board (RWQCB) pursuant to Section 401 of the federal CWA and the Porter-Cologne Act.”  
Furthermore, following the site visit, DFG staff sent an email to Commission staff on March 12, 
2007 (Exhibit #9), reiterating their belief that this drainage feature is jurisdictional, which is 
consistent with the applicant’s biological survey. 
 
Based on the foregoing evidence, the Commission concludes that this drainage course constitutes 
a “stream” for purposes of PRC Section 30603(a) both because it is shown on the City's biological 
resource maps and because it possesses the defining features listed in Topic 9 in the OSC 
Element of the City’s General Plan.   
 
C. CONCLUSION 
 
Public Resources Code Section 30603(a)(2) confers on the Commission appellate jurisdiction over 
development that is within 100 feet of any stream.  The Commission finds that the drainage course 
that crosses the subject property meets all of the criteria in the Commission’s regulations and the 
City’s LCP for being a stream, even though the LCP does not use the term "stream" and that, 
pursuant to Section 30603(a)(2) of the Coastal Act, the Commission's appellate jurisdiction at the 
subject site includes all areas within 100 feet of this stream.  Thus, if the City authorizes 
development within 100 feet of the stream, the City's approval of that application is appealable to 
the Commission.  
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